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The reconciliation agreement that the Athenians concluded in 403/2, in the
wake of their spectacular military defeat at Aigos Potamoi, a regime of
terror, and a traumatic civil war, has, quite justifiably, been the object of
extensive research and debate, not least in the twentieth century. The
reconciliation was hailed as a success already in antiquity, and the
settlement itself has continued to provide a source of inspiration also in
current debates on methods of conflict resolution.

What has commanded particular admiration from ancient and
modern observers alike is the apparent restraint of the Peiraieus faction.
On the whole, the returnees of 403/2 seem to have been willing to refrain
from seeking revenge through the courts on individuals belonging to the
opposing faction. Their restraint has often been regarded as all the more
remarkable, because of a widespread perception that the members of the
Peiraieus faction, although victorious in broad political and constitutional
terms, were nevertheless the ones who had to make the greatest sacrifices
in material terms.! According to the terms of the reconciliation agreement,
they were required not only to let the crimes committed under the
oligarchy against themselves and their loved ones go unpunished,
apparently with the exception of murder. They also had to accept that any
moveable assets confiscated from their homes and subsequently sold on by
public auction would never be returned to them, unless they were prepared
to pay compensation to the new owners.2 Thus, in Isokrates 18 Against

I'See e.g. the succinct summary in Loening (1987: 147-148), see also Balot (2001: 227-
230).

2 In Lys. LXX npo¢ Tnmo6éponv fr. 165 (Carey) these terms are paraphrased as
follows: ¢]lme[1]18n Tt[o]lLl vuv ued' [U]lpwTv ol[ev]ywv DAucloac
[Oix]leto xoal upetla.] 100 Uuletlépou mnAROoUC KETHABev,
KEAEUOUO®VY TRV OUVONKAHY TA WPEV TEOPAPEVH TOUC £0Vvnuévoucg
éxetlv, T o0& &[m]pata TOoUC KOTeABOvVIOaC [kK]oulleoBol,

ouTtog oUtTe viv [oU]lTt' oilxklov xkexktnuévoc [&] xroal ol
OUVONKOL | T01C. ka[te]AQoToLv amedidoocav, [T®]V ¢
GV [P]ATOBWY | [ v e e eeen 1 10.[...]epa. Well, when Lysias went into

exile with you and returned together with you the People, with the covenants
prescribing that the purchasers are to remain in possession of the things that have been
sold, whereas the returnees are to receive the unsold items, this man, having acquired
no land or house, which the covenants, too, give back to the returnees, whereas of the
slaves...



Kallimachos 23-24, a speech delivered in a paragraphe in an attempt to
make the court dismiss Kallimachos' claim for compensation for the loss of
10,000 drachmai allegedly confiscated from him under the Ten,
Thrasyboulos and Anytos are held up as models of restraint. Both are
characterised as extremely powerful individuals who, despite their
influence, have decided to sacrifice their own financial interests in order to
uphold the terms of the settlement:
Now, this cannot have escaped him either that Thrasyboulos and
Anytos, who are the most influential men in the polis, who have been
deprived of much property, and who know the men who registered it for
confiscation, nevertheless do not dare to file lawsuits against them or
recall wrongs. On the contrary, even though they are better able than
other people to accomplish their designs, they still deem it right that, in
the matter of the covenants, they should be on an equal footing with the
rest. And it is not just they who are of that opinion: no, none of you has
dared to bring such a lawsuit before a court.?
Indeed, there is no reason to doubt that a good number of the returnees,
especially the less affluent ones, were required to accept some very painful
financial losses without having the possibility of legal redress. And thus it
1s tempting to read the settlement of 403/2 as an ingenious compromise.
The Peiraieus faction won the battle for the constitution, but had to accept
financial losses in return. By contrast, those who had remained in the city,
with a few notable exceptions, won immunity from prosecution as well as
the permission to retain their own property along with any moveable assets
bought at public auctions — probably at knock-down prices (see e.g.
Lehmann (1972: 225)) — unless the previous owners offered to buy them
back. And, as is well known, the settlement offered a further advantage to
those of the city, namely a refuge in Eleusis for those who were unwilling
to subject themselves to a democratic form of government.
However, my present aim is to suggest that this simplified contrast
between the two factions, as well as between the losses and gains accruing

3 Isokr. 18.23-24: Kol unv ouds t&d' aUtdv  AéAndev, Ot
OpaocUfouroc kol AVUTOG, PEYLOTOV pev duvhuevol ITBV €V T
mdAe L, TOAAG®Y O' &Gmeotepnuévol ypnudtwov, £iddtec d& TOUC
amoypedfyoviag, OUwC OoU TOAUXOCLVYV auUutolc dikac Aoayxdvelv ouUde
pvnolkakelv, &AAN' el xal mepl 1BV &GAAOV  PdAAOV  £TEPWV
SUvavioal dlamphttecbol, &AN' oUv mepl ye TV €V Tolc
ouvBAxalc loov éxelv Tolg &AAoLc &floUolv. Kol ouUy oUtol
uévol ToUT' AELdkooLlv, &GAA' oUd' UYudv oudslg TOoLAUTINV
dlxnv eloeABelv TeTdAUNKEV.



to each, may be somewhat misleading. After a general discussion of the
position of the exiles who returned to Athens after the capitulation in 404
and during 404/3 after the installation of the Thirty, I shall make the
suggestion that, while a large proportion of the city faction probably did
benefit from the settlement in financial terms, those who had returned with
Lysander and later may in fact have suffered serious material losses as a
direct result of the reconciliation agreement.

It is, of course, widely recognised that the city-faction was far from
being a united block.# The divisions within the oligarchy itself are
highlighted both by Xenophon, not least in his celebrated dramatisation of
Theramenes' last stand against Kritias, and by the author of the
Aristotelian Athenaion Politeia, as well as by litigants who had remained
in the asty during the oligarchy, and whom we encounter in the speeches
of Lysias and Isokrates. Those litigants, for obvious reasons, have a clear
interest in highlighting the differences between those who had lent their
active support to the oligarchic regime and those who had kept as low a
profile as possible, professing that they themselves had belonged to the
latter category. One of them, the speaker who delivered Lys. 25, even goes
as far as to claim that the morale of the democratic faction was
considerably increased by reports of internal conflicts not only within the
asty dwellers generally but even within the board of the Thirty itself.s
Modern discussions have, on the whole, followed these sources in dividing
the city-faction into 'extremists' and 'moderates', that is, primarily along
ideological lines.

Yet, as far as the settlement of 403/2 is concerned, it is normally
assumed that its terms would have affected all of those who had remained
in the asty in equal measure, regardless of the level of enthusiasm with
which they had embraced the oligarchic regime. And it is of course the

4 The divisions within the city faction have been emphasised by, i.a. Natalicchio (1996,
esp. 107-109). For a recent prosopographical discussion of the Thirty and their
adherents, see Németh (2006).
5 Lys. 25.22: éme1dny 0& émuvb&veobe ToUC upEv  TploxLlAlouc
otaocLl&loviag, TOoUg &AAouc O& moAltag  éx 10U  &OTEWC
EKKEKNPUYHEVOUCQ, TOoUCg O& TpldkovVIO Ui IV oUInv yvounv
¢xovtag, mnicloug d' O6VINC TOUC UmeEp Uudv dedLdtag 1 TOoUC
Unilv moAspolUvtacg, 16T' NAdn Kol KATLEVAL TIPOCESOKATE KOL
nopd IOV ExOpdv ARVeoBal dixnv. But when you heard that the three
thousand were at loggerheads, and that the rest of the citizens were being expelled from
the asty and that the Thirty were not of one opinion, and that there were mmore who
feared for your sake than were warring against you, at that point you expected both that
you would return from exile and that you would dispense justice against your enemies.



case that the terms of the reconciliation agreement that have been
preserved in Ath. Pol. 39.6 made special provisions only for the Thirty, the
Ten of the Peiraieus, and the Eleven, and possibly also the Ten who took
over after the Thirty had been deposed.¢ Likewise, residence in the
separate community created at Eleusis was clearly optional. The report in
Ath. Pol. 40.1 that Archinos, who knew the number of people wishing to
register, cut short the registration period, so that many were compelled at
the same time to remain despite their wishes, until they felt safe, suggests
that fear of repercussions arising from their association with the regime, be
it military or political or both, was widespread across the city-faction as a
whole.”

There can be no doubt that ideology did play a part in creating
divisions within the city-faction. But when it comes to the settlement of

¢ I follow Rhodes (1983: 469) and Scheibelreiter (2013: 110-111) in assuming that these
panels were not protected by the amnesty, unless and until they had consented to
undergo euthynai specifically relating to their period in office. By contrast, Carawan has
argued (2006) that the agreement neither excluded the Thirty, the Ten of Peiraieus and
the Eleven from the protection offered by the undertaking mot to recall wrongs', nor
exempted other boards of officials from having to undergo euthynai. However,
Carawan's argument rests on the assumption that the Thirty, already resident at Eleusis
when the reconciliation agreement was drafted, were considered to be a party to the
agreement, which is highly debatable, and on the assumption that all officials who had
served under the oligarchy (including, presumably, members of the council) had to
undergo a full process of euthynai. Certainly, as demonstrated by Lewis (1997: 205-
211), there is epigraphical evidence for an orderly transfer (paradosis) of public assets
from the treasurers who had served in the archonship of Pythodoros to the treasurers
appointed after the restoration of democracy. However, this does not in itself imply that
the treasurers were open to prosecutions generally concerning their conduct in office, let
alone that such prosecutions could be brought against other types of officials. It must be
noted, too, that the formal recording of assets transferred to the incoming board was
vital to the interests of the latter, especially when they in turn were required to hand
over the assets to their successors, with the concomitant risks of prosecutions for
embezzlement.

TTevouéveyv d& TOLOUTOV TAV dLoAUoswv, Kol @oBoupévev, OCOoL
neT OV TpL&KOVTO CUVETIOAEUNOAY, Kol TTOAAGV uev
ETILVOOUVTIWV €EoLlKkelv, &vaBaiiouévey && 1nv amoypoenyv eic
1&g foxb&Toac nNuépog, oOmep €idBaolv molelv amovieg, ApYIvocg
ouv LoV 1O nAfiboc kol BouAdbuevoc KATAOXETV aUTOUC, UQeelAs
1&g uUmoAolmouc nuépog THC AMOYyPUPHC, MOTE OUVOVAYKOCORvoL
pévelv MOAANOUC &KOVTOC, £wg £0&ppnoav. When the settlement had been
concluded along these lines, and when those who had fought on the side of the Thirty
were fearful and many planning to move out, yet were postponing their registration
until the very last days, which all people normally do, Archinos, who knew their number
and wished to hold them back, took away the remaining days of the registration period,
so_that many were compelled at the same time to remain against their will, until they

felt safe.




403/2 and its consequences for those who had remained in the asty, it is
important to recognise also another line dividing the city-faction, namely
that between the former exiles, who had returned only after Athens'
capitulation to Sparta, and the men who had endured the long, painful
months of siege and starvation inside the city's walls before the final
surrender. No doubt, many of the oligarchic returnees shared the same
ideological convictions as the oligarchs who had managed to avoid exile
prior to Athens' capitulation. That much is suggested by Ath. Pol. 34.3.
Yet, some of the known stipulations in the reconciliation agreement very
likely affected each of these two groups very differently in financial terms,
with the former exiles suffering the more serious losses. But before the
discussion of the clauses that may have differentiated between the two
groups de facto, though not de jure, it is necessary first to turn to the
amnesty forced upon Athens in 405/4 by the victorious Spartans.

Since Stahl's detailed discussion (1891: 267-275), this amnesty has
not received much attention in contemporary discussions of the
reconciliation of 403/2. Usteri (1903: 143-144) devoted little more than a
page to it, Dorjahn about the same (1946:4-5). Like Stahl before him
(1891: 267-268), Dorjahn characterised it as a 'complement' to the amnesty
ratified by the Athenians themselves in the decree of Patrokleides, passed
soon after their defeat at Aigos Potamoi. The terms of that decree, as is
well known, had specifically excluded citizens in exile (And. 1.80). It did
not explicitly reverse verdicts already passed against citizens inside
Athens, which must have meant that no confiscated property was to be
returned to citizens already convicted. However, Patrokleides' decree
cancelled outstanding debts, including judgement debts, which, in effect,
wiped the slate clean for all citizens inside Athens' walls.8

Far fewer details are known about the terms on which the returnees
were readmitted in 405/4.° But two points seem certain. The first is that

8 Patrokleides decree may in addition have restricted or even prohibited litigation
arising over crimes committed prior to its ratification, but this cannot be established
with certainty.

9 The evidence for this amnesty is conveniently presented in Rhodes (1983: 430-431).
Stahl (1891: 271-272) suggested that, while the peace agreement with the
Peloponnesians stipulated the return of Athenian exiles in broad terms, the Athenians
themselves may have implemented this though a decree, proposed by Oinobios (whose
decree, according to Pausanias 1.23.9, had brought about the return of Thucydides son
of Oloros). Stahl's contention that Oinobios' decree was passed as a measure relating to
Athenian exiles as a group, rather than as an enactment pertaining specifically to
Thucydides was met with scepticism (see e.g. Usteri (1903: 143)), but none of the



outstanding death-sentences and sentences involving atimia must have
been cancelled as a result of the peace agreement with Sparta. It would
have made no sense for the Spartans to accept a situation where the exiles
were allowed to return, only to face execution at worst or, at best, political
and social marginalisation. Together with the evidence of Xen. Hell.
2.2.23, the active role attributed by Ath. Pol. 34.3 to the returnees in the
efforts to undermine the democracy from within strongly suggests that
such an amnesty must have been imposed on — and ratified by — the
Athenians while they were still democratically governed.!©

The second point is that this amnesty was, to all appearances, one-
sided. The returnees were, as far as we can determine, protected against
litigation relating to their past conduct — including not least acts committed
by those who had attacked the city from the Peloponnesian base at
Dekeleia, acts that can only be characterised as treason. By contrast, the
citizens who had been resident in the city during the siege did not enjoy
this protection. This is clear not least from the trial and execution of
several prominent military commanders, who had been apprehended
before the abolition of the democracy, but who were tried and executed
only after the Thirty had come to power.!!

However, it is impossible to determine whether or not the amnesty
imposed by the Spartans also provided for the return of confiscated
property that had belonged to the returnees before their convictions. The
fact that they had managed to escape Athens prior to their trials did not
mean that they would have escaped penalty entirely; quite the contrary. It
seems to have been normal Athenian practice in the fourth as well as the
fifth century to let the sentences be pronounced and then executed against
the defendants in absentia. This would have meant not only that verdicts
prescribing full-scale confiscation of property would most likely have been
implemented, but also that any fines imposed on the absentee would have
been first doubled and then exacted through a process of confiscation,

arguments against his position can be said to have settled the matter definitively. Se
further Hornblower (2008: 50-52) for a more recent discussion of the evidence for
Oinobios' measure.

10 This has implications for Wolpert's suggestion (2002: 33-34) that those who were in
exile when the decree of Patrokleides was passed, and who were therefore not protected
by its terms, would not have been able to return under the terms of the reconciliation
agreement of 403/2 unless formally pardoned. Precisely this kind of pardon was
provided by the 404 peace agreement with the Peloponnesians, and it would have had
some legitimacy qua an enactment passed by a democratic decision-making body.

1T See above all Lys. 13.34-38 with Bearzot' commentary (1997: 290-294).



unless the defendant's friends or family had taken the precaution of paying
the outstanding fine in his absence.

The most famous evidence for confiscation of property belonging to
defendants convicted in absentia 1s of course the Attic Stelai, which relate
to the two major religious scandals of 415, but as Lysias 25.25-26 makes
clear, the practice also affected citizens who had been convicted later, for
different offences. The perfunctory nature of such trials held in the
defendant's absence is probably the reason why the speaker of Lysias 25, a
former member of the city-faction, could characterise the procedures with
the words 'to vote to impose the death sentence on men not subjected to
trial' .12 It does not take a wild-eyed, fanatical ideological commitment to
oligarchy for such an absentee defendant firmly to believe that his
treatment at the hands of the democratic administration of justice had been
wrong, if not wholly illegitimate. He may thus also have felt justified in
demanding compensation for his losses, over and above the political and
social rehabilitation granted in connection with his return.

Usteri, who set out the scanty evidence for the amnesty of 405/4
(1903: 143-144), noted the lack of sources confirming that restoration of
property to the returning exiles was part of the agreement with the
Spartans. He asserted, perhaps too confidently, that a property restitution
should not be assumed (‘an eine Restitution des Vermogens ist hier nicht
zu denken').3 Despite the uncertainty that surrounds Usteri's claim, it is
entirely possible that the Spartans left it open to the Athenians to decide
for themselves how the exiles were to be reintegrated in purely practical
and financial terms. Indeed, if that is the case, it would have provided the

12 Lys. 25.26: é¢viov pev vyap émeioav Uudc oaxpltov OB&vatov
katoyneiococbal, mOAADY d& &dikrwg dnuefool TAC ovolag, TOUC
O' é&feddoal kKol AT Lp®oal 1OV moALT®V - For they persuaded you to vote
to impose the death sentence on men not subjected to trial and unjustly to confiscate the
property of many, and to drive some of the citizens into exile and to impose atimia on
them. The expression axplitwv 6&vatov xkoatayneilecol  must be
differentiated from the expressions &xpitov &roktelve LV/AKPLTOC
&roBvioxke v et sim. The latter normally refer to purely summary procedures
(sometimes represented as entirely legitimate, but more frequently associated with the
excesses of oligarchic or tyrannical regimes). :Lys. 27.8 provides the only other
juxtaposition of the verb (xata)Une { (ecba L and the adjective &kp L To¢ attested in
Greek literture from the fifth and fourth centuries. Here it is applied to a hypothetical
situation where the defendants are not being given a proper hearing before the court
decides on the question of their guilt.

13 Contrast Seibert (1979: 91) who regarded some form of compensation as very
probable.



returnees with a financial motive for desiring the overthrow of the
democracy. A different and more narrow constitution, in which they could
exercise more direct control over the shaping of policy, might facilitate
their claims to compensation for any losses they had sustained as a result
of their previous sentences.

One piece of evidence, Aristotle's Rhetoric 1400a30-37 suggests
that the Thirty, once in power, may have gone further than prescribed by
the peace agreement itself in reversing past verdicts passed against the
exiles and obliterating the record of such sentences:

For example, Leodamas, when defending himself against the accusation
made by Thrasyboulos that his name had been inscribed on a stele in
the Akropolis [recording the names of persons convicted of treason and
serious religious offences], but that it had been erased under the Thirty,
declared that it was impossible, for the Thirty would have had more
confidence in him if his hatred against the demos had been graven in
stone. 14
This points to at least some tampering with the records of previous
convictions after the Thirty's ascent to power, an important symbolic
gesture which confirmed that the verdicts pronounced by the democratic
courts were now to be considered null and void.

Both ancient commentators and modern observers alike give the
impression that the oligarchic regime was one of mindless brutality and
violence. Violent and brutal it certainly was. However, as has been argued
by Krentz (1982: 82), it was not necessarily mindless. But unlike Krentz,
who plays down the issue of material greed as a motivating force behind
this violence, I think it very likely that a financial motive on the part of the
regime was a very important factor, along with a motive of revenge. The
oligarchs' actions may be interpreted not as motivated by personal greed
on the part of a handful of individuals, but rather as part of the returnees'
attempt to reclaim and consolidate their original political and economic
position within their community. Arguably, the Athenian oligarchs did not
behave any differently from countless other groups of returning exiles in
other Greek states, be it in the archaic, classical or Hellenistic period.

14 Aristotle Rhetoric 1400a30-37: ...olov Newd&uac AIOAOyOUHEVOC EAeve,
KATNYOPHOOVTOG OpacuBoUAou &TL fv oInAlIng yeyovac &v Tf
&xpomdbAe L, GAN' EXKERKOTITAL gl TRV TpLaAKOVTO " oUK
evdéxeobal éon- p&AAOV  yoap  &v  miotevUelv  aUvuI®  TOUQ
TpLdrovIa yveypoauuévng tfic éxOpac mpodg 1OV dfjuov.



That the returning exiles wielded a great deal of power under the
oligarchic regime is incontrovertible: according to Seibert's cautious
estimate (1979: 91), at least six of the Thirty themselves had returned from
exile after Athens' capitulation. Among their numbers were, notoriously,
Kritias and Charikles, of whom the latter had been based in Dekeleia and
had actively engaged in fighting on the Peloponnesian side. His unsavoury
record is highlighted by Andokides, when the latter imagines how he
himself might have faced interrogation by Charikles (And. 1.101), and
confirmed, obliquely, by the young Alkibiades in Isokr. 16.42 in his
contrast of Charikles' actions with those of his own father. Moreover, the
influence of the returnees in setting the violent agenda of the oligarchy is
further suggested by the fact that their first targets were, in the glib words
of Xenophon (Hell. 2.3.12),

those who everybody knew had been living from sykophancy under the

democracy, and who had been oppressive to the aristocracy. Having

arrested them, they subjected them to capital charges. And the Council

happily voted for their conviction, while the rest, who knew in their

hearts that they were not people of that sort, did not object in any way.'s
A similar priority is attributed to the new regime by Ath. Pol. 35.3.
Although an ideological motive may well have been part of the
explanation for this purge, it is hard not to read into it also a motive of
revenge on the part of the returnees. For, to judge from, for example,
Lysias 18.9 and 25.25-26, many, if not all, of these so-called 'sykophants'
would have been taking an active part in the legal proceedings that had
forced them into exile. And it is precisely Kritias' thirst for revenge which
Xenophon represents as the main reason for the rift between himself and
Theramenes — who of course was precisely not among the returnees (Xen.
Hell. 2.3.15).

Significantly, both Xenophon and Ath. Pol. 35.4 emphasise that the
oligarchic regime soon afterwards turned against what both authors
regarded as the persons who ought to have been natural supporters of the
new constitution. Both authors, along with numerous fourth-century
Athenian litigants, including Lysias himself (12.6-7), convey the
impression that greed was the Thirty's primary motivation. In this they

5 ¢meLta npdtov pev oUg mbvieg ndeoav &v 1 dnuoxkpat iy &mod
ouko@ovT lag (®VIAC kKol TOTg KOAOTIC kK&yabolg PRoapelic dviag,
ocUuAAaupbvovteg Unfjyov Bov&Ttou-s kol 1 Te Poudn Ndfwc aUuT®V
kateyneileto ol Te &AAoL OSooL ouvhdeoav exUTOlC WL OVIEQ
ToLoUtoLl oudev THxbovio.



have been followed by countless modern scholars, including recently
Bearzot (1997: 113-115), Balot (2001: 219-224), Németh (2006: 154-166),
and Riess (2012: 38), who have highlighted the alleged insatiability for
wealth exhibited by the Thirty as an essential feature of the stereotypical
tyrant, which is also reflected in our (generally hostile) sources. Yet,
scholars have also often noted Lysias' own concession that the regime was
under severe financial constraint, and that at least some of the confiscated
moveable property ended up in the treasury, despite Lysias' allegation of
embezzlement (Lys. 12.19).16

That the public finances were indeed under severe strain is beyond
question. It is more than likely that at least part of that strain was created
by very high defence costs, including not least the massive price of
maintaining a Lakedaimonian garrison.!” But it cannot be ruled out that a
further huge demand was put on the public treasury because of the need to
satisfy the demands of the returnees, demands that are attested in
connection with numerous other amnesties in classical Greece.

As Lonis has pointed out in his seminal studies of the problems
relating to the restoration of property to returning exiles (1991: 109), there
are at least four types of settlement attested in the classical and Hellenistic
evidence:

1. A total restoration of the actual real estate that had originally
belonged to the returnees, but with compensation paid by the public
treasury to the persons who had acquired it in the interim.
2. The grant of real estate of a value equivalent to that originally
possessed by the returnees, funded by the public treasury.
3. A partial restoration of the real estate that had originally belonged to
the returnees, with monetary compensation paid by the public treasury
for the part that was not returned.
4. A total redistribution of land.
Of these we can confidently rule out option 4, whereas each of the options
1-3 must be considered a possibility. Option 2 is attested for Athens in
connection with the return of individual exiles, including Alkibiades in
408/7, and perhaps also other individuals who may have been able to

16 see e.g. Phillips (2008: 169).

17 For the enormous amounts borrowed by the regime for military purposes, see
Migeotte (1984: 19-23 no. 1). See also Xenophon Hell. 2.3.21, who asserts that the
Thirty's arrests and executions of wealthy metics was motivated specifically by their
need to pay for the Lakedaimonian garrison.

10



obtain similar pardon during the Dekeleian War.!8 Option 1 was almost
certainly applied in connection with the reconciliation and readmission of
democratic exiles in 403/2, to which I shall return shortly. Option 3 is, to
my knowledge, not attested for Athens, but is known e.g. from fourth-
century Tegea. It must be stressed that any of these options must have been
extremely expensive for the treasury to honour. For not only did the
returnees appear to have been quite numerous; a good proportion of them
belonged to the upper socio-economic stratum. Some of them, indeed, are
known to have been extraordinarily rich.

To sum up briefly. If the Thirty had indeed committed themselves to
adopting a consistent policy of compensating the returnees either in cash
or in kind, the notorious course adopted by them in their administration of
justice may have been inspired by need as well as by greed, in addition to
fear and to the returnees' desire for revenge. If they had not, it may be
more appropriate for us to construe the convictions, killings, and
confiscations as acts that came very close to self-help when viewed
specifically from the returnees' point of view.!* However, it must be noted
that at least some these acts were, in purely formal terms, carried out

18 This may have applied to the four men denounced by Andokides for their
involvement in the mutilation of the Herms (And. 1.52-60), and who, according to
Andokides himself (1.53), had returned to Athens where they were now (400/399) in
possession of T cpétepa aUut@dv. Yet if the Panaitios mentioned here was identical

with the Panaitios recorded in the Attic stelai (/G 13 222 11 204, 111 210-211 and 426 1I
53), his property was confiscated and sold. However, MacDowell (1962: 72) rightly
queried this identification. As for Andokides himself, it is important to note that he was
not among the oligarchic exiles who returned to Athens in 405/4 or 404/3. Upon his
return, after the restoration of the democracy, he seems to have reacquired his ancestral
home (And. 1.146), but this may have been through normal purchase. Kleophon the
Lyremaker, who had bought the house and occupied it during Andokides' exile, had left
no direct descendants (Lys. 19.48). This may well have facilitated the negotiation of a
re-purchase in or after 403/2.

19 Xen. Hell. 2.4.1 may be taken to suggest that, after the death of Theramenes, the
Thirty became less concerned with maintaining an appearance of formal procedure
when evicting those Athenians not registered in their katalogos, from their farms in the
countryside 'so that they and their friends could have possession of their land' (1v'
aUutol kol ol ¢@lAol TOUC TOUTWV &ypoUucg éxolev). However, it is not
inconceivable that some of these evictions consisted in the returnees' asserting
ownership of their confiscated estate through embateusis in much the same way as the
returnees in third-century Sikyon, who were to cause their leader Aratos a good deal of
headache, and whose attempts to reappropriate their ancestral estates brought Sikyon to
the brink of renewed stasis. On this episode, allegedly resolved by a combination of an
enormous donation of cash from Ptolemy II and a judicious process of dialysis between
individuals with competing claims to the same items of immovable assets, see
Rubinstein (2013: 145-155).
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through the involvement of and with authorisation from a 'state-like'
apparatus.

That the oligarchic regime did not entirely dispense with the
semblance of due process in their handling of property and its
redistribution is further suggested by the fact that two of Lysias' asty-
faction clients vehemently assert that they had not been involved in diaitai
to the detriment of any fellow citizen.20 It is widely assumed by modern
scholars (see e.g. MacDowell (1962: 128), Scafuro (1997: 392-394) and
Scheibelreiter (2013: 120 n. 189)) that such diaitai had been carried out
between private individuals, on their own initiative, while the courts had
been closed for normal business under the Thirty and during the civil war
after their fall. But if this is really true, it is extremely hard to explain why
participation in such diaitai appear to have been so compromising that it
deserved to be juxtaposed with arrests and the entry of fellow citizens on
the list kept by Lysander. It is more likely that these diaitai were
formalised along the lines attested much later in a decree honouring a
board of lasian foreign judges,?! and that the diaitai in question were

20 Lys. 25.17: oU tolvuv oUd' eig¢ 1OV xratd&ioyov BAOnvalwv
KATOAE Eac oUdéva eavihcoual, oUude dlaltoav RoTadlolInoduevodq
oudevocg, oUde TAOUOCLOTEPOC €K TRV  UUeTépwVv  YEYOVQRC
oupeop®dv . It will be clear that I have not registered any of the Athenians in the
katalogos, nor had a diaita pronounced against anyone, nor become richer from your
misfortune. A nearly identical claim is made in Lys. L Unmép Epufiubyxou
peilvoavtogc v &otel fr. 107 (Carey): kol £éml TOV TPLAKOVIX, O
Gvdpec dlrooTol, oudelg &v. fus  amodelfal  dUvalto A
BouAeUoovIa 1 &PEXNV . APXoVIA- &Iayoydviey K o¢. oUTdv &X0pdv
Tiva, [TL]plewlpnoduevoy 1 dlaltov k[o]Ttadlaltnobue[v]oy. 1

eic TO0. (V) KATHAOYOV TRV neTo, Nuod (v) dpovy Tliv]a,

éviypolavavia. .. And, judges, no one could possibly demonstrate that I either
served on the council or held office under the Thirty. Or, when they had carried out
arrests, that I avenged myself on any of my enemies or that I had any diaita pronounced
against anyone, or that I entered anyone on the katalogos of those with Lysandros.

21 JK lasos 82: [xal &lmoypogelodv SLKXV £i¢ 10 SLKACTHPLOV
[mAe]ldveyv [ Tpl]lakooLldv TevIAKOVIK, TXC uev mAeio<toao>
dLéAvuoav [melolaviec Touc &vtLdixkoug, omwg un dL1a yYbeou
TV  mpoa[yp&d]lTev  KpLvouéveyv  £lg¢ TAfw  TOpaxdyv O d&uocg
[kKaOLo] T&TOL * TLVAC de Kol dlLaltaoav ouueepOVIWG
[éxa]lTépolg TOTIg GvTLdikOLC: Jéra d& JLrAV eloaxBeLobv
[elg T1O] <di>xkacthplov  éxplvav dL1a Yheou kat& T 1O
dlbaypau[pa ToU] RaoclAéwg Kol TOUG VvoOuoucg... And although more
than 350 lawsuits had been registered, they resolved most of them by persuading the
opposing parties, so that the demos would not be brought into further turmoil because
the cases had been decided by vote. And some suits they also settled by arbitration in a
way that benefitted both parties. The ten lawsuits that were brought before the court
they judged by vote in accordance with the King's diagramma and the laws...
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related especially to disputes arising in connection with the confiscation of
property, not least whenever such property happened to be encumbered.
This would account for the suggestion of compulsion in Lys. 25.17 and L
unep Epuf ubyou fr. 107 (Carey), and for its juxtaposition with what
are clearly acts of harrassment and outright persecution. It would also
explain why the stipulations in the reconciliation process of 403/2 referred
not only to dikai but also to diaitai, declaring the results of each type of
process valid only if the procedure itself had taken place while Athens was
democratically governed.2 Conversely, according to the terms of the
settlement, all lawsuits decided under the oligarchy, both those pertaining
to individuals and those pertaining to the collectivity, were declared
invalid, probably along with the acts and processes by which the execution
of those sentences was carried out (¢ rp&y0n).23

Both the stipulation that dikai and diaitai concluded under the
democracy were to remain in force and the stipulation that rendered void
all transactions and verdicts concluded under the Thirty were likely to
have very significant consequences for the returnees of 404. Although the
terms of the reconciliation agreement placed severe restrictions on the

22 And. 1.87-88: <Népog.> "Tac d& dixrag kol TdC diLaltac ruplog
glval, oméoal £#v dnuokpatoupévn Tf mOAel éyévovio. Tolg &&
véuoLc xpficbal &m' EUxkAe(dou &pyovioc." T&c pév dikag,
&vdpeg, kol 1&g Sloltag ¢€molhooate kKuUploag elval, omboal &v
dnuoxpatoupévn <Ttfi> mdAelL  €yévovio, Onwgc UATE  XPEBV
armoxkonmal elev pAte Slkal AVASLKOL VIyvolvio, &AAX 16V
{Slwv oupBoralev ol mp&feic elev: TOV d& dnuociwv (sc.
oupBodainv) <ép'> omboolg 1B ypapoal eiolv B e&osic n
evdeléelge 1B amaywyol, ToUTwV &évexra Tolg voéuolLg €yneloacde
xpfioBal amn' EUxkAeidou &pyxovtoc. Law. "All dikai and arbitrations that
have taken place while the polis was democratically governed shall be valid. They must
apply the laws from the archonship of Eukleides." Gentlemen, you rendered valid all
dikai and arbitrations that had taken place while the polis was democratically
governed, so that there would neither be any cancellations of debts nor dikai that would
be subject to retrial, but so that there would be exacting of money (praxeis) in disputes
between individuals. But as for disputes of a public nature, for which there are graphai,
or phaseis, or endeixeis, or apagogai, on account of these you voted to apply the laws
from the archonship of Eukleides. For my interpretation of the phrase t&v (d{wv
oupBoiaiov al mp&feic elev, see above all Gauthier's discussion of similar
terminology in Athenian fifth-century decrees (1972: 160-163). Compare also the
language used in Dem. 18.210.
23 The clause is cited as a document in Dem. 24.56-57. Even if the document itself is
rejected, the gist of its contents are confirmed by Demosthenes' paraphrase in the
surrounding text. The verb ¢é¢mp&x6n in the text of the document is, if genuine,
probably to be understood in the specific sense of 'exact' (e.g. Aisch. 3.104-105, Isokr.
18.7), 'collect' (Lys. 17.3, 32.27), or 'execute a court decision' (Lys. 9.12, Isaios 11.33).
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launching of fresh prosecutions over matters predating the archonship of
Eukleides, the continued validity of dikai and diaitai decided under the
democracy allowed the enforcements of such verdicts to go ahead. As far
as private actions were concerned, this would mean that the winner of the
original suit was permitted to enforce the court's ruling and collect the debt
owing to him. He would have been free to distrain upon the debtor's
property and, if his opponent tried to obstruct him, to resort to a dike
exoules. Several actions that may have been of this type are attested for the
period following soon after 403/2.24

As far as public actions are concerned, we are on more shaky
ground. It can be ruled out categorically that the clause permitted the
execution of death penalties and the imposition of atimia on the returnees
of 404. On the other hand, the clause that affirmed the validity of verdicts
passed under the democracy probably allowed the interpretation that fines
exacted and confiscations that had already been carried out before the fall
of the democracy were to remain in force. This might then, in effect, be
denying the oligarchic returnees their claim to compensation for the
property that had originally been confiscated from them. And if this clause
1s combined with two other stipulations from the settlement of 403/2, its
potential heavy consequences for the returnees of 404 begin to emerge.

The stipulation that all dikai conducted under the Thirty, public and
private, were to be invalid in principle swept away and reversed all
confiscations imposed through legal procedures under the oligarchy,

24 P. Oxy. 2537 (Carey fr. 308) lists five Lysianic speeches delivered in dikai exoules.
None of them are sufficiently well preserved to allow a clear link to be made between
the individual disputes and the general confusion relating to ownership of and
entitlement to real estate that most likely followed in the wake of the settlement of
403/2, especially when we take into account the numerous casualties of the long siege
and starvation after Aigos Potamoi and of the civil war of 404/3. At least two of them
(XXXIX mpog Atoyévnv uvmep Apxeotphtou nepl olkiou (Carey) and
CXXXVIIl mpoc @Lrootépavov (Carey)) concerned real estate that allegedly
belonged to orphans, while a further two (mpog ? = LIX xat' EUxkAéoug
¢ £ouAnc (Carey) and LXXII mpoc Tonndéuoaxov (Carey)) appear to have concerned
disputed land that one of the parties alleged to have received as part of his inheritance.
A further case that was very likely a dike exoules is Isokr. 16 On the Horseteam. This
dispute almost certainly arose because of Alkibiades junior's attempt to resist the
collection of a judgement debt incurred in absentia by his father, the general Alkibiades,
after his retreat into exile in 407, and for which his son was now liable (on this case see
Whitehead and Rubinstein (forthcoming)). A further dispute, Lys. XII nepl Tfig
AVTI LeOVTIOC Buypatpdc frs. 25-29 (Carey)), for which the procedure cannot be
determined with certainty, provides further evidence for the chaos; see the tentative
reconstruction of the case in Carey (2004).
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although the settlement in actual fact applied it to immovables and unsold
movables. It also made void all the decisions that may been reached in
disputes arising in connection with the confiscation and disposal of
encumbered real estate to the detriment of any interested third party.

This clause was reinforced by the stipulation that all real estate that
had been confiscated under the Thirty was to be returned to those who had
originally owned it, that is to the individuals who had been in possession
of the land or houses prior to the abolition of the democracy. The precise
meaning of the clause has been disputed (not least because of the sorry
state of the papyrus), and it is not clear if the person who had purchased
the estate was entitled to any kind of financial compensation when handing
it over to the relevant Peiraieus returnee. But that the asty member was
required to part with the real estate is beyond doubt.2s

Any citizen who had remained in the asty and who had made use of
the opportunity to acquire confiscated real estate on the cheap, through
public auction, would have been affected by these two clauses. However,
for a citizen who had been in residence in Athens during the period before
the capitulation, the requirement that he should hand back any such real
estate meant, in terms of his ownership of land, only a return to the status
quo ante. Although he had to give up some of the profit he had made as a
result of the oligarchy, he would be entitled to keep any immovables that
he may have received as his inheritance along with any estate acquired by
normal purchase at any time prior to the archonship of Eukleides. And this
was not all: he was even allowed to remain in possession of any moveable
asset that he had acquired at a favourable price under the oligarchy, unless
the previous owner chose to buy them from him. In other words, some asty
dwellers may have emerged from the reconciliation process not only
relatively unscathed, but actually in profit.

By contrast, for an exile who had returned to Athens in 405/4 or
404/3, and whose property had been confiscated under the previous

25 See Lys. LXX nipo¢ Trumo6éponv fr. 165 (Carey) cited in n. 000 above. Until the
publication of Sakurai (1995), it was generally maintained that the democratic returnees
were required themselves to pay compensation to those who had acquired the
immovables in the meantime (e.g. Krentz (1982: 105) and Loening (1987: 66-67), the
latter with reservations (1987: 52)). More recently, several scholars has adopted the
position of Sakurai (but see e.g. Todd (1993: 234-235)), and her reading has been
adopted in Carey's recent edition of Lysias' speeches (see further Medda (2003: 121-122
and 196)). Some have preferred to leave the question open (e.g. Wolpert (2002: 154 n.
7), Scheibelreiter (2013: 115)). It is in any case not known if the interim owners were
entitled to some compensation from the public treasury.
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democracy, the implications were far more serious. He would in many
cases be left with no real estate at all. As far as this conclusion is
concerned, it doesn't really matter if he had received real estate under the
Thirty in a formal process of property restoration, or whether he had
acquired it at auction in the wake of the killings and confiscations carried
out by the regime. He would be required to give it up in either case, if the
former owner was still alive or had left direct descendants. Even if we
assume that he would be entitled to some form of compensation, the
symbolic significance of his having to relinquish his existing claim to
specific land and house(s) is likely to have been high. The difference
between his position on the one hand, and, on the other, the position of the
returning democrats and those asty men who had been in Athens before its
capitulation very likely would have contributed further to his
marginalisation. Moreover, the problems associated with the distribution
and ownership of real estate would most likely continue, unless a
satisfactory answer could be found.

In 403/2, Eleusis and its landed property may have been that answer.
Because of the massacre already carried out under the Thirty, the problems
arising from Eleusinians who refused to part with their own real estate
were likely to be manageable. From part of the reconciliation agreement
cited in Ath. Pol. 39.3 that relates to Eleusis, it is evident that, although
outright confiscation of Eleusinian land is not on the agenda, any person
who owned property there would be compelled to sell it if requested.26
Thus, the creation of this new community may have been intended as a
solution to the perennial Greek problem of competing claims to real estate
advanced by opposing factions, as well as a method of segregating the two
factions, each of which would have regarded itself as a victim and the
opponent as perpetrator. It is also very likely that those people who would
find the prospect of residence in Eleusis most attractive, and who would
therefore have registered well in advance of the deadline, were precisely
those who had kept few or no immovable assets elsewhere in Attica — in

26 gxv 88 TLveg TOV GmidévIev oixlov AoupBdvwclv EAsucivi,
oupne (BeLlv 1OV KekTnuévov. €av d¢ un ouvpPoaivoolv &AAAAOLC,

TLUNTXC €A€06al  Tpelc ex&tepov, kKol Hvtiv' &v  ouUtolL
T&&Ewolv  TLunv Aoupdvetv. Ersvolvieov d& ouvolkelv ouc &v
outol PRoUlwvtal. If any of the emigrants takes a house at Eleusis, he must

persuade the owner. If they cannot reach agreement with each other, each of them shall
appoint three evaluators, and the owner shall receive whatever price the evaluators
assess. Of the Eleusinians those whom they [the new settlers] want shall reside with
them.
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other words the oligarchic returnees of 404 who, among the asty faction,
were likely to hold the most deep-seated, bitter, and vindictive feelings
towards their democratic opponents.

Eleusis, notoriously, did not prove a particularly good answer in the
longer run, as is amply demonstrated by the new phase of stasis that ended
only in 401/0. It 1s an intriguing question how precisely and on what terms
the population of Eleusis was subsequently reintegrated into the Athenian
demos, and how matters of property were regulated according to the new
reconciliation agreement concluded in the archonship of Xenainetos. But
whatever they were, it was this settlement that provided a true resolution to
the stasis that had menaced Athens for more than a decade. Perhaps, then,
it is the reconciliation in 401/0 that ought to be celebrated as the real
miracle. But that is a different story.
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